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Potential Liability 1ssues Resulting from Adoption of New Design Criteriafor Rock Fallout Areas

QUESTIONS

Tennessee and seven other states have conducted a pooled fund study of rock fall from slopes.
Among the datafrom the study are statistics on the impact location and distance rocks will roll out after
falling down dopesof variousangles. Design charts have been devel oped from thisinformation that will
allow designersto determinethe cumulative percent of rock fallsthat impact at adistancefor aparticular
dope, angle and ditch design. Thisinformation can be used for design decisions concerning the dopesand
ditches.

Per the request of the study’ s Technica Advisory Committee, an opinion isrequested addressing
guestions concerning the implications of using the design charts:

1. For existing dopes, isany leve of improvement defensible? For example, if the estimated
current ditch retention is 40% and the state elects to only increase that retention to 50%
and later arock fall accident occurs, would the State be ableto justify not having increased
the retention to greater than 50%?

2. For new congtruction, given that 100% retention is unredlistic in some cases dueto site
constraints (research shows that in some cases afallout area over 100 feet wide may be
required to approach 100% retention), expense, etc., what level of retention (risk) is
acceptable? Would the acceptableretention levelsvary by location, i.e, lower retention
levelsfor lower ADT roads or some other criteria?

OPINIONS
1 Y es, assuming theimproved level of retention iswithin the standard adopted by the state
or the result of a particular planning and evaluation process. The determination of a
retention rate should be viewed asbeing within the discretionary function of the stateand

thus immune to claims.

2. The acceptable level of retention should be determined by the Department of
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Trangportation based ontheinformation availableto it and itsexpertise. Thedetermination

of standardsto apply would bewithin the discretionary functionimmunity granted to the

state. The standards could be flexible to address different types of roads.
ANALYSIS

A. By statute, the State of Tennessee haswaived itsimmunity to suit for sometypes
of claims, including certain claims concer ning state highways.

The Condtitution of the State of Tennessee providesthat “[s|uits may be brought againgt the State
in such manner and in such courts asthe Legidature may by law direct.” Tenn. Condt. Art. |, Sec. 17. The
Generad Assembly has authorized the bringing of certain actions for money damages againgt the State. T.
C. A. 89-8-301 et seg. Under these statutes, the State has waived itsimmunity from money damagesin
negligence actions only to the limited extent provided in T. C. A. 8§ 9-8-307. T. C. A. §9-8-307(a)(2)
provides:

The commission or each commissioner sitting individually has exclusivejurisdiction to
determine al monetary claims against the state. . . . falling within one (1) or more of the
following categories: . . .

The gatute then lists categories (A) through (V). Outside these categories, no jurisdiction existsfor clams
for money damages againgt the State. Two categories directly address road construction and maintenance:

M Negligencein planning and programming for, ingpection of, design of , preparation
of plansfor, approval of plansfor, and construction of, public roads, streets,
highways, or bridges and similar structures, and negligence in maintenance of
highways, and bridges and similar structures, designated by the department of
transportation as being on the state system of highways or the state system of
interstate highways.

J Dangerous conditions on state maintained highways. The claimant under this
subsection must establish the foreseeability of the risk and notice given to the
proper sate officidsat atimesufficiently prior to theinjury for the state to have
taken appropriate measures;

The gtatute does not waive the common law immunities of state employees. Tenn. Code Ann. §9-
8-307(d) & (g). Thus, thediscretionary functionimmunity of stateemployeesmay berelied onindefending
claims against the State. Cox v. State of Tennessee, 844 S.W.2d 173, 176 (Tenn.App. 1992).

B. Planning and policy making decisionsby state employeesar egiven discretionary

function immunity.

Under the common law, courts have barred claims against state employeesfor actionsinvolving
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planning or policy making, granting empl oyees discretionary function immunity. In Bowersv. City of
Chattanooga, 826 S.W.2d 427 (Tenn. 1992), the Tennessee Supreme Court adopted a new test to
determine whether discretionary function immunity applied to particular actions.! Under the “ planning-
operationd test,” planning or policy making decisonsare givenimmunity, but operationd actionscarrying
out policiesdo not fall within the scope of thisimmunity. Id. at 430-31. Not al judgment decisionsare
consdered planning, and thefactorsto consider in determining whether thereisimmunity under thetest are
the decision making process and whether itis gppropriate for thejudiciary to review the resulting decision.
Id. at 431. The Court stated:

A consideration of the decision-making process, as well as the factorsinfluencing a
particular decision, will often reveal whether that decisionisto be viewed as planning or
operational. If aparticular course of conduct is determined after consideration or debate
by anindividual or group charged with the formulation of plansor policies, it strongly
suggests the result is a planning decision. These decisions often result from assessing
priorities; alocating resources, devel oping policies; or establishing plans, specifications, or
schedules.

On the other hand, a decision resulting from a determination based on preexisting laws,
regulations, policies, or standards, usually indicates that its maker is performing an
operationd act. Smilarly operationd arethose ad hoc decisions made by an individua or
group not charged with the devel opment of plansor policies. These operationa acts, which
often implement prior planning decisions, are not “discretionary functions’ within the
meaning of the Tennessee Governmental Liability Act. Inother words, “thediscretionary
function exception[will] not gpply to aclamthat government employeesfalled to comply
with regulations or policies designed to guide their actions in a particular situation.”
Aslakson v. United Sates, 790 F.2d 688, 692 (8" Cir. 1992).

Bowers, 826 S.W.2d at 431.

The Supreme Court again addressed how to evaluate whether an action was a discretionary
function in Helton v. Knox County, 922 SW.2d 877 (Tenn. 1996). Adding to the definitions of planning
and operationa functions presented in Bowers, the Court stated that planning decisionsinvolve “the
formulation of basic policy characterized by officid judgment, discretion, weighing of aternativesand public
policy choices.” Id. at 885; quoting Voit v. Allen County, 634 N.E.2d 767, 769-70 (Ind.Ct. App. 1996).

The second factor to congder in determining whether the discretionary function immunity applies

While the Bowers case involved the interpretation of discretionary function immunity granted under the
Governmental Tort Liability Act, the courts have applied its planning-operation test in determining whether such
immunity exists under the common law and thus applies to claims against the State. Youngblood v. Clepper, 856 S.W.2d
405, 408 n1 (Tenn.App. 1993).
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isthe appropriateness of permitting thejudiciary to review the decision. This part of thetest recognizesthat
theinvestigation of issuesand baancing of considerationsinmaking socid, political or economic decisons
are best |€eft to the legidative and executive branches of government. Bowers, 826 SW.2d at 431. In
Helton, the Court further noted caution was needed on the part of the judicia branch that lacks the
expertise of the executive branch and the investigative ability of the legidlature. 922 S\W.2d at 877.

After establishing the new test for discretionary functionimmunity, the Court in Bowersthen applied
it tothefactsof the case, inwhich achild had been struck by acar after getting off aschool bus. The Court
held that changing a bus route and scheduling isa discretionary function subject to immunity becauseit
involves abaancing of factors, consideration of prioritiesand alocation of resources. Bowers, 826 SW.2d
at 432. However, the specific decision of abusdriver asto whereto stop at aparticular intersectionisan
operational act and not immune. Id.

Applying the tests and congderations set out in Bowers, the courts have found certain road design
and congtruction decisionsto be discretionary. In Helton, the Court found the decision of Knox County
not to put guardrails on aone-lane bridgewas the result of aprocessthat included a cost-benefit analysis
and held it was adiscretionary function. 922 SW.2d. at 886-7. See also Kirby v. Macon County, 892
S\W.2d 403, 408 (Tenn. 1994) (Discretionary functionimmunity gppliesto decisonnot toingtal guardrails
on bridge). In Helton, the Court further stated thejudiciary should not interferewith decisionsinvolving
the all ocation of limited resources among competing needs. Id. at 887. In Burgessv. Harley, theMiddle
Section of the Court of Appealsfound that the decision whether to put up traffic control devices may be
immune asadiscretionary function. 934 SW.2d 58, 63 (Tenn.App. 1996). Seealso O’ Guinv. Corhin,
777 SW.2d 697, 701 (Tenn.App. 1989)(Pre-Bower sfinding that decison on whether to ingtal astop sign
isadiscretionary function).

C. Theadoption of astandard or policy concer ningretention ratesfor rock fall comes
within the planning and policy making type of action protected by discretionary
function immunity.

Selecting standards for road construction is one of the duties of the Commissioner of
Transportation. Tenn. Code Ann. §854-1-105 states that the commissioner shall:

collect information and Statistics with referenceto themileage, character, and condition of
highways and bridgesin the counties, and shall investigate and determine the method of
road construction best adapted to the various sections [ of the state], and shall establish
standards for the construction and maintenance of highwaysin the counties, giving due
regard to topography, natural conditions, availability of road materia, prevailing traffic
conditions, and waysand meansof the countiesto meet their portion of the cost of building
and maintaining roads. . .

Tenn. Code Ann. §54-1-105. Seealso Tenn. Code Ann. 84-3-2304(9), (12) and (13)(listing additional
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powers and duties of the commissioner); Tenn. Code Ann. 854-5-109 (giving the Department of
Transportation the power to make plans and specifications for the roads and bridges it constructs).

In our view, discretionary function immunity would apply to the adoption of rock fal retention leve
standards. Thisisthe type of planning action that requires expertise, cost-benefit analysis and other
congderationsand thusfitswell within the Supreme Court’ sdefinition of discretionary functionaction. The
selection of separate standards for types of dopes and roads and/or a determination that the appropriate
retention level must be made on acase by case basis should a so result in the decisions being found to be
discretionary.

However, if adtrict standard or design requirement isadopted, applying the standard to particular
projectscould befound to be an operationd action and not protected by discretionary function immunity.
For example, if the department were to adopt an across the board retention rate of 50% and aproject only
had a40% rate, then aclaimant could assert the failure to follow the stlandard was a negligent, operationa
act. If therewasno judtification for use of thelower standard, then the act most likely would be found to
be operational. However, if the decision to design the project with the lower retention rate was the result
of aplanning decision -- perhapsbased on particul ar features of theroad -- it should still be considered
adiscretionary planning function. A flexible policy or sandard alowing for variationswould enhance this
argument.

D. Changing theretention rate for an existing dopeisjustifiable becauseit would be
a planning decision within the discretion of the State.

Inresponseto thefirgt question, it isour opinion that changing the retention rate for an existing dope
would bejustifiable aslong asthedecisonisthe result of planning and anadlyss. Determining how much to
improve the retention rate is the type of planning decision that the courts should |eave to the State. If
improving the rate from 40% to 50% falswithin the standard or policy adopted by the State or isthe result
of an appropriate decison making process, discretionary functionimmunity should protect the State againgt
aclaim that it should have done more.

E. The acceptable retention rate should be selected by the Department of
Transportation and the salection of that rateisprotected by discretionary function
immunity.

Essentidly, the acceptablerate of retention should bewhatever the State determinesit should be.
The Department of Trangportation isto determine design tandardsand the selection of astandard or policy
should be protected from suit by discretionary functionimmunity. Thepolicy behind discretionary function
immunity isto allow the executive and | egidative branches to make determinations asto how much risk is
acceptable, and thereisnot aformulafor risk levelsthat triggersliability. Thus, in responseto the second
guestion, itisour opinion that if the Department of Transportation studiesthe information on rock fall
retention risks and adopts apolicy that isflexibleto alow for varioustypes of roads and other factors, then
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thiswould a so be protected as a discretionary function. Of course, if Tennessee adopts apolicy of rock
fdl retention levelsthat isequd to anationa standard or standard in anumber of other states, it would also
be evidence that there was no negligence in the design. However, there is no requirement that any such
national standard be adopted.

Findly, it should be noted that, just because the State is allowed to adopt its own standards and
to have such decisions protected by immunity, this does not mean that the information on retention
standardswill not be used by claimants against the State. For any retention level under 100%, aclaimant
could argue the failure to do more was negligent and proof that a dangerous condition existed. Still, the
discretionary function immunity should apply.

In conclusion, the Department of Transportation isthe appropriate entity to determinethe State's
policy on rock fal retention rates, and the courts should respect such apolicy determination by applying
discretionary function immunity to any claim chalenging the policy adopted. Thekey isnot aparticular leve
of risk that would be acceptableto thejudiciary but rather it isthe planning and decision-making process
in applying the rock fall rate information that provides an immunity defense against potential claims.
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